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CHAPTER
1 AN ACT concerning

State Procurement Law - Revision

N

FOR the purpose of requiring the Procurement Advisor, in consultation with the
General Counsel and the Procurement AdV| sory Councrl todeveler}aeertah

ewards make certain recommendatl onsregarding the award of fi nancral

incentives for certain purposes; repealing a certain limitation on the amount of
certain contracts for which the use of certain unsolicited proposals may be

10 authorized; repealing a certain limitation on the amounts and types of contracts
11 for whrch the use of certarn auction bi ds may be authorized; alteringthe term-of

s altering the

13 duallfl catl ons for the members of the State Board of Contract Appesals; requiring
14 aat least one Ieast one member of the Appeals Board to be authorized to practice Iaw in

24 being admitted to practice law in the State, to represent certain contractors in
25 certain procedures before the Appeals Board; providing that certain
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requirements related to the practice of law in the State do not limit the right of
certain personsto represent certain contractors in these proceedings, clarifying
that a person may be represented by counsel in an appeal before the Appeals
Board establishing certain limits for expedlted and accelerated procedures to be

O©CoO~NOOA,WNPE

23 requiring the Board of R.lbl ic Works and the Department of Lecusl ative SerV| ces
24 to conduct certain studies and submit certain reports on or before a certain date;
25 providing for the termination of certain provisions of this Act; and generally

26 relating to the revision of the procurement law.

27 BY repealing and reenacting, with amendments,

28 Article - Business Occupations and Professions

29 Section 10-102

30 Annotated Code of Maryland

31 (2000 Replacement Volume and 2003 Supplement)

32 BY repealing and reenacting, with amendments,

33 Article - State Finance and Procurement

A Section 12-102(a), 13-107.1, 13-111(a), and 15-207
35 Annotated Code of Maryland

36 (2001 Replacement Volume and 2003 Supplement)

37 BY repealing and reenacting, without amendments,

38 Article - State Finance and Procurement

39 Section 13-106(a) and (€)

40 Annotated Code of Maryland

41 (2001 Replacement Volume and 2003 Suppl ement)

42 BY-repedling
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A WNPEF

5 BY addingto

6 Article - State Finance and Procurement

7 Section 15-221(f) and-15-224

8 Annotated Code of Maryland

9 (2001 Replacement Volume and 2003 Supplement)

10 SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
11 MARYLAND, That the Laws of Maryland read asfollows:

12 Article - Business Occupations and Professions

13 10-102.

14 Thistitle does not limit the right of:

15 Q) an individual to appear on the individual's own behalf before a court
16 or other unit of the State government;

17 2 atitle insurance company to examine and to insuretitlesto real

18 property;

19 3 a collection company to engagein the business of collecting or

20 adjusting commercia claims; [or]

21 4 alawyer who is employed on aregular salaried basis by a corporation
22 torepresent the corporation before a court or other unit of the State government; OR

23 (5) AN INDIVIDUAL TO REPRESENT A CONTRACTOR IN AN EXPEDITED
24 PROCEDURE BEFORE THE STATE BOARD OF CONTRACT APPEALS UNDER 8§ 15-221(F)
25 OF THE STATE FINANCE AND PROCUREMENT ARTICLE.

26 Article - State Finance and Procur ement
27 12-102.

28 €)) (1) The Board shall appoint a Procurement Advisor, who serves at the
29 pleasure of the Board.

30 2 The Procurement Advisor shall:

31 () ensure that the State's procurement system is utilizing the most
32 advanced procurement methods and management techniques;
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1 (i) effect and enhance communication between State units on
2 procurement matters, with an emphasis on disseminating information on current
3 developments and advances in the management of the State procurement system;

4 (iii) examine all procurementsthat are subject to review by the
5 Board and make recommendations to the Board as to the appropriateness of each
6 procurement, with an emphass on whether the proposed procurement:

7 1. has been competitively conducted; and

8 2. conforms to provisions of procurement law, procurement
9 regulations, and best management practices;

10 (iv) prevent and detect fraud, waste, and abuse and foster
11 competition in the expenditure of State fundsin the procurement of supplies, services,
12 or congtruction;

13 (V) conduct investigationsinto procurement policies, practices, and
14 procedures, as appropriate;

15 (vi) investigate complaints made by State empl oyees concerning
16 fraud, waste, and abuse in the procurement process and any alleged violation of the
17 procurement law or regulations;

18 (vii) investigate complaints, other than formal bid protests filed
19 under Title 15, Subtitle 2 of thisarticle, made by contractors and other interested

20 parties concerning fraud, waste, and abuse in the procurement process and any

21 dleged violation of the procurement law or regulations;

22 (viii)  if apparent criminal violations are found in the course of an
23 investigation, report findingsto the Board of Public Works, Office of the Attorney
24 Genera, United States Attorney, and State or local prosecutors, as appropriate;

25 (ix) if other apparent violations of law or regulation are found in the
26 course of an investigation, report findings to the Board of Public Works, the
27 appropriate agency head, and any other appropriate body for administrative action;

28 (x) produce and submit to the Board of Public Works and the
29 Genera Assembly, in accordance with § 2-1246 of the State Government Article, an
30 annual report of the activities of the Procurement Advisor, including:

31 1 all findings and recommendations for improvementsto the
32 procurement system; and

33 2. the identification of barriersto effective broad-based
34 competition in State procurement and recommendations for the elimination of these
35 barriers,;

36 (xi) assist agencies and the public with questionsregarding
37 procurement policy;
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1 (xii) establish policies for the effective training of State procurement
2 officialsto ensurethat the State's procurement system is utilizing the most advanced
3 procurement methods and management techniques;

4 (xiii)  coordinate activities with other entities performing similar

5 functions;

6 (xiv)  review internal audit reports and comment as appropriate;

7 (xv) be the principal aff to the Procurement Advisory Council; and
8 (xvi)  notify the Legidative Auditor when the Procurement Advisor

9 undertakes an investigation under item (vi) or (vii) of this paragraph.

10 ©)] The Procurement Advisor shall:

11 (i) have access to all books, accounts, records, reports, any material

12 related to contracts and procurement, and all other papers and equi pment necessary
13 to carry out itsresponshilities; and

14 (i) have direct and prompt access to all heads of agenciesinvolved
15 in the expenditure of public funds.

16 4 TO CARRY OUT THE RESPONSIBILITIES OF DETECTING, PREVENTING,
17 AND INVESTIGATING FRAUD, WASTE, AND ABUSE IN THE PROCUREMENT PROCESS,

18 ASREQUIRED UNDER PARAGRAPH (2) OF THIS SUBSECTION, THE PROCUREMENT

19 ADVISOR, IN CONSULTATION WITH THE GENERAL COUNSEL AND THE

20 PROCUREMENT ADVISORY COUNCIL, SHALL BEVELORP-APROGRAM-FOR:

21 4 FHE-REPORHNG BY-ANYINDRADUALANCLUDINGA-STATE

26 B MAKE RECOMMENDATIONS TO THE BOARD OF PUBLIC WORKS
27 FOR THE AWARD OF FINANCIAL INCENTIVESTO INDIVIDUALS WHOSE REPORTS OF

28 FRAUD, WASTE, OR ABUSE IN THE PROCUREMENT PROCESS RESULT IN THE

29 RECOVERY OF DAMAGESUNDER THISDIVISION I1.

30 13-106.

31 €) A procurement officer may award a procurement contract on the basis of
32 noncompetitive negotiation if:

33 (1) the procurement isfor human, social, or educational servicesto be
34 provided directly to individual s with disabilities, individuals who are aged, indigent,
35 disadvantaged, unemployed, mentally or physicaly ill, or displaced or minors;
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the procurement is one of a classfor which the Department of Budget

2 and Management has approved the use of noncompetitive negotiation; and

3

3

4 determines that:

5

6

with the approval of the head of the unit, the procurement officer

(i) at least 2 sources are available for the services; but

(i) the absence of effective competition makes it unreasonable to

7 expect bids or proposals from the availabl e sources.

8

10

11

12

fe A unit shall publish in the Contract Weekly notice of a procurement
9 contract awarded under this section.}

13-107.1.
@ )
(2)

In this section the following words have the meanings indicated.

"Business and economic devel opment services' means services

13 procured by the Department of Business and Economic Devel opment.

14
15

16
17

18
19

20
21
22
23
24
25
26
27
28

29

3

"Educational services' means services procured to provide or assist in

providing training to third-party clients under a contract.

(4)

"Health or social services' means services procured to provide or

assist in providing support, care, or shelter to third-party clients under a contract.

(b) A procurement officer may enter into a contract based on an unsolicited
proposal if the unsolicited proposal:

D)
(2)

isinwriting;

Q) containsanovel or innovative concept, application, approach, or

method which, to the knowl edge of the procurement officer, isnot used by or available

to another unit; or

3)
(4)

(5)

(i) demonstrates anovel capability of the offeror of the proposal;
has not been previoud'y submitted to the unit by another person;

isfor the delivery of:

(i) educational services,

(i) hedlth or social services; or

(iii) business and economic devel opment services; and

meets aneed of or is otherwise advantageous to the unit.
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1 (© (@D} Thereisan interagency panel consisting of representatives appointed
2 by the Governor from the following:

3 Q) the Department of Health and Mental Hygiene;

4 (i) the Department of Human Resources;

5 (iii) the Department of Labor, Licensing, and Regulation;

6 (iv) the Department of Juvenile Services,

7 (V) the Office for Individuals with Disabilities;

8 (vi) the Department of Aging;

9 (vii) the Department of Business and Economic Devel opment; and
10 (viii)  the Council on Management and Productivity.

11 (2 (i) A procurement officer shall forward an unsolicited proposal

12 submitted under this section to the interagency panel described under paragraph (1)
13 of this subsection for review and a determination as to whether the unsolicited
14 proposal meetsthe requirements of subsection (a) of this section.

15 (i) The interagency panel shall make a determination asto
16 whether the unsolicited proposal meets the requirements of subsection (a) of this
17 section by amajority vote of the pand!:

18 1 at ameeting of panel members or their designees,
19 2. by atelephone poll of panel members; or

20 3. in writing.

21 (iii) If theinteragency panel determines that the unsolicited

22 proposal does not meet the requirements of subsection (a) of this section, the
23 procurement officer may not award a procurement contract based on the unsolicited
24 proposal.

25 (iv) 1. The interagency panel shall make a determination under
26 subparagraph (i) of this paragraph within 30 days after receiving the unsolicited
27 proposal for review.

28 2. If theinteragency panel fails to make a determination
29 under subparagraph (i) of this paragraph within the 30-day period established under

30 this subparagraph, the unsolicited proposal shall be deemed to have been disapproved

31 by theinteragency panel.

32 (d) If an unsolicited proposal meets the requirements of subsection (b) of this
33 section, the offeror of the proposal is not required to be the only available source for
34 the contract awarded under this section.



HOUSE BILL 1107

1 (e Before awarding a procurement contract under this section, a procurement
2 officer shall obtain:

3 (1) the approval of the head of the unit; and
4 (2 any other approval required by law.
5 )] Theterm, including extensions, of a contract awarded under this section

6 may not exceed 2 years.

7 (9) [State expenditures under a contract awarded under this section may not
8 exceed $1,000,000 annually.

9 (h)] (1) Except as provided under paragraph (2) of this subsection, a

10 procurement officer shall treat the information contained in an unsolicited proposal
11 asconfidentid information that is not subject to disclosure under any other State or
12 local law.

13 (2 If a contract is awarded under this section, disclosure of the
14 unsolicited proposal isgoverned by Title 10, Subtitle 6, Part |11 of the State
15 Government Article.

16 ()] (H) (1) Not less than 30 days before the execution and award of a
17 contract based on an unsolicited proposal under this section, the contracting unit
18 shall publish ageneral notice of the intent to award the contract in:

19 (i) the Contract Weekly; and

20 (i) at least one newspaper of general circulation in:

21 1 the county of the agency to be served under the contract;
22 and

23 2. if applicable, the county of the client population to be
24 served by the agency under the contract.

25 (2 For purposes of this subsection:

26 0) the Baltimore Sun and the Washington Post shall be considered

27 newspapers of general circulation in the counties of the State; and

28 (i) in Baltimore City, Baltimore County, and Anne Arundel County,
29 the Batimore Afro-American shall be considered a newspaper of general circulation.

30 3 If, during the 30-day period established under paragraph (1) of this
31 subsection, a person petitions the interagency panel for reconsideration of a

32 determination of approval under subsection (b) of this section, the interagency panel

33 shall reconsider the determination of approval and make written findings affirming

34 or reversing the determination of approval.
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1 () In addition to publishing notice of the intent to award a contract based on
2 an unsolicited proposal under subsection (i) of this section, not more than 30 days

3 after the execution and approval of a procurement contract awarded under this

4 section, aunit shall publish notice of the award in the Contract Weekly.

5 (K)] ()] The following agencies shall implement an educational outreach
6 campaign on the availability of the unsolicited proposal method of procurement:

7 Q) the Department of Health and Mental Hygiene;

8 (2 the Department of Human Resources;

9 3 the Department of Labor, Licensng, and Regulation;

10 4 the Department of Juvenile Services,

11 (5) the Office for Individuals with Disabilities;

12 (6) the Department of Aging; and

13 (7) the Department of Business and Economic Development.
14 13-111.

15 @ a [This] EXCEPT AS PROVIDED IN PARAGRAPH (2) OF THIS
16 SUBSECTION, THIS section applies to the procurement of SERVICES, EQUIPMENT, AND
17 supplieq, with an estimated contract value of $1,000,000 or more,] by a primary

18 procurement unit.

19 2 THIS SECTION DOESNOT APPLY TO CONSTRUCTION CONTRACTS OR
20 THE PROCUREMENT OF INFORMATION TECHNOLOGY SERVICES.

21 15-207.

22 @ The Apped s Board consists of [3] THREE members appointed by the
23 Governor:

27 2 with the advice and consent of the Senate.

28 (b) a Each EXCEPT AS PROVIDED IN PARAGRAPH (2) OF THIS SUBSECTION,
29 EACH member of the Appeals Board shall:

30 & [(D)] be qualified to serve in aquasi-judicial capacity; [and]

31 2 an 1 BE AUTHORIZED BY THE COURT OF APPEALS TO PRACTICE
32 LAW IN THE STATE AND HAVE PROCUREMENT EXPERIENCE; ANDB OR
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1 ) 2. have a thorough knowledge of procurement practices and
2 processes.
3 2 AT LEAST ONE MEMBER OF THE APPEALS BOARD SHALL BE

4 AUTHORIZED BY THE COURT OF APPEALSTO PRACTICE LAW IN THE STATE.

5 (© Before taking office, each appointee to the Appeals Board shall take the
6 oath required by Articlel, § 9 of the Maryland Constitution.

7 (d) (@D} Theterm of amember is {5} 10 years.

8 2 The terms of members are saggered asrequired by theterms
9 provided for members of the Appeals Board on October 1, [1988] 2004.

10 (3) At theend of aterm, amember continues to serve until a successor is
11 appointed and qualifies.

12 4 A member who is appointed after aterm has begun serves only for
13 therest of theterm and until a successor is appointed and qualifies.

14 (e The Governor may remove a member of the Appeals Board for cause.

15 B & FHEREHSAN-APPEALSBOARD-NOMINATING-COMMITTEE:

32 AND
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16 15-221.
17 (3] (1) IN AN APPEAL WHERE THE AMOUNT IN DISPUTE IS
18 ()] $50,000 OR LESS, THE APPELLANT MAY ELECT TO HAVE THE

19 APPEAL PROCESSED UNDER A "SMALL CLAIMS (EXPEDITED)" PROCEDURE

20 REQUIRING DECISION OF THE APPEAL, WHEN POSSIBLE, WITHIN 120 DAYS AFTER
21 THE APPEALS BOARD RECEIVESWRITTEN NOTICE OF THE APPELLANT'S ELECTION
22 TO USE THIS PROCEDURE:; AND

23 2 an INANAPPEALWHERE THE- AMOUNTHN-BISPUTELS $100,000 OR
24 LESS, THE APPELLANT MAY ELECT TO HAVE THE APPEAL PROCESSED UNDER AN

25 "ACCELERATED" PROCEDURE REQUIRING DECISION OF THE APPEAL, WHEN

26 POSSIBLE, WITHIN 180 DAYS AFTER THE APPEALS BOARD RECEIVESWRITTEN

27 NOTICE OF THE APPELLANT'SELECTION TO USE THIS PROCEDURE.

28 2 A PERSON MAY BE REPRESENTED BY COUNSEL IN AN APPEAL
29 BEFORE THE APPEALS BOARD.

30 3) A SOLE PROPRIETOR, CORPORATE OFFICER OR DIRECTOR, GENERAL
31 PARTNER, LIMITED LIABILITY COMPANY MEMBER, PERSON WITH AT LEAST 10%

32 OWNERSHIP, OR OTHER PRINCIPAL OF A CONTRACTOR, WHO HAS NOT BEEN

33 ADMITTED TO PRACTICE LAW IN THE STATE, MAY REPRESENT THAT CONTRACTORIN
34 AN EXPEDITED PROCEDURE BEFORE THE APPEALS BOARD.

35 3) 4 THE APPEALS BOARD SHALL ADOPT REGULATIONSTO
36 IMPLEMENT THE PROVISIONS OF THIS SUBSECTION.
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15 SECTION 6: 2. AND BE IT FURTHER ENACTED, That the Department of
16 Legidative Servicesisrequested to review and eval uate the impact on State

17 expenditures and administrative efficiency of the changes made by Section 2 of this
18 Act to the auction bid process as provided in § 13-111(a) of the State Finance and
19 Procurement Article as enacted by this Act. The Department shall submit areport to
20 the Senate Education, Health, and Environmental Affairs Committee and the House
21 Health and Government Operations Committee, in accordance with 8 2-1246 of the
22 State Government Article, on or before January 1, 2007.

23
24
25
26
27
28
29
30
31
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1 SECTION 3. AND BE IT FURTHER ENACTED, That the General Assembly
2 findsthat the current level of decentralization of the procurement processin

3 Maryland, and the growing number of units of State government seeking and

4 obtaining exemptions from the procurement law, may thwart the purposes and

5 protections originally envisioned in the enactment of the State procurement law.

6 Accordingly, the Genera Assembly requests that:

7 @ The Board of Public Works:

8 Q) examine the level and extent of the delegation of its procurement
9 responsibilities to units of State government and whether there are appropriate

10 safeguards and accountability measures in place to promote the purposes set forth in
11 811-201 of the State Finance and Procurement Article, including providing increased
12 economy in the State procurement system, providing safeguards for maintaining a

13 State procurement system of quality and integrity, and promoting the devel opment of
14 uniform procurement procedures to the extent possible; and

15 2 on or before December 1, 2004, submit areport, including any
16 recommendations for revisionsto the State procurement law or regulations, to the
17 Governor and the General Assembly, in accordance with § 2-1246 of the State

18 Government Article; and

19 (b) The Department of Legidative Services, with the assistance and
20 cooperation of the Board of Public Works and State units:

21 Q) conduct a study that reviews for each State entity that is exempt

22 from any portion of the State procurement law:

23 (i) the extent of the exemption;

24 (i) the original justification for the exemption and whether the

25 circumstances continue to exist that justified the original exemption;

26 i any procurement policies or procedures devel oped by the entity
27 and the extent to which the palicies and procedures comply with the purposes of State

28 procurement law;

29 (iv) the existence of any accountability measures for determining
30 the efficiency, effectiveness, and economy with which the entity is using State
31 resources; and

32 ) the date of, and findings from, the most recent |egid ative audit
33 of the entity; and

A 2 on or before December 1, 2004, submit areport to the Governor and
35 General Assembly, in accordance with 8§ 2-1246 of the State Government Article.

36 SECTION 4 4. AND BE IT FURTHER ENACTED, That;-exeept-asprovided-in
37 Section-10-ef-thisAet; this Act shall take effect July 1, 2004. Section 4 3 of this Act
38 shdl remain effective for a period of 1-yyearand 6 months and, at the end of December
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1 31, 2005 2004, with no further action required by the General Assembly, Section 4 3 of
2 this Act shal be abrogated and of no further force and effect.



